Message

From: Smith, Claudia [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=D6EC04792B5C4603873EA2715C07C97E-SMITH, CLAUDIA]

Sent: 4/6/2018 1:25:49 PM

To: Pfeiffer, Tricia [Pfeiffer.Tricia@epa.gov]

Subject: RE: From Energywire -- PUBLIC LANDS: Methane whiplash: Enviros prep appeal as court ices rule

I'll be in D.C. next week for the NSR Permitting Lean Kaizen event. I'm still trying to wrap my head around it myself,
especially what applies at any given time. Similar timelines happened with NSPS 00003, but not as much back and forth
in the courts as this one.

Claudia Young Smith

Environmental Scientist

Air Program

U.S. Environmental Protection Agency, Region 8

Tel: (303) 312-6520

Email: spath clandingepa woy

Web: htp/fwww gpa sov/cas-permiting/caa-permiiine e pag-mouniains-and-plains-reoion
Mail: 1595 Wynkoop Street, Mail Code 8P-AR, Denver, Colorado 80202

From: Pfeiffer, Tricia

Sent: Thursday, April 5, 2018 5:37 PM

To: Smith, Claudia <Smith.Claudia@epa.gov>

Subject: RE: From Energywire -- PUBLIC LANDS: Methane whiplash: Enviros prep appeal as court ices rule

Can you give me the breakdown on this over coffee next week?

From: smith.claudia [mailto:email this@eenews.net]

Sent: Thursday, April 5, 2018 9:09 AM

To: Beeler, Cindy <Beeler.Cindy@epa.gov>; Pfeiffer, Tricia <Pfeiffer.Tricia@epa.gov>; Maxwell, Annette
<Maxwell.Annette@epa.gov>; Newland, Jesse <Newland.Jesse @epa.gov>; Boydston, Michael
<Bovdston.Michael@epa.gov>; Stoneman, Chris <Stoneman.Chris@epa.gov>; Odendahl, Steve
<QOdendahl.Steve@epa.gov>

Subject: From Energywire -- PUBLIC LANDS: Methane whiplash: Enviros prep appeal as court ices rule

This Energywire story was sent to you by: smith.claudia@epa.gov

PUBLIC LANDS
Methane whiplash: Enviros prep appeal as court ices rule
Effen M. Gllmer, E&E Nows reporter
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AWyoeming court yeslerday sidelined core
leskage of methane on public lands,

provisions of an Gbhama-erg rude that woudd Bmil venting, Haring and

On-again, off-again Obama-era standards for methane emissions on public lands are off, again.

A federal court in Wyoming yesterday halted core parts of the Bureau of Land Management's methane
venting and flaring rule, which had been fully revived by a different court six weeks ago.

"Obviously we are disappointed, and we think the ruling just simply disregards fundamental legal
principles,” Earthjustice attorney Robin Cooley said.

A coalition of environmental groups represented by Earthjustice is planning to appeal the decision.

Supporters of the Obama rule are feeling whiplashed after notching a major victory in the U.S. District
Court for the Northern District of California in February, when that court revived the regulation in full.

Oil and gas companies, meanwhile, are breathing a sigh of relief. They've spent the past month pushing
the U.S. District Court for the District of WWyoming — which has been managing industry challenges to
the rule since 2016 — to pause the newly revived provisions.

BLM is working on a bigger roliback of the rule, and companies should not be forced to comply in the
meantime, they argued.

"It's a commonsense ruling," said Dan Naatz, who handles government affairs for the Independent
Petroleum Association of America. "Not only are our members not able to comply, the agency is not
ready to try to tackle all this."
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The Trump administration has repeatedly tried but failed to kill the Obama standards, which aim to
reduce methane venting, flaring and leakage on public and tribal lands. Methane is a potent
greenhouse gas, and escaped quantities cost taxpayers money in the form of lost royalties.

Drillers and several Western states have argued that the rule exceeds BLM's authority and requires
costly upgrades. That burden is even worse now, they argue, because they spent most of last year
assuming that the Trump administration’s initial efforts to sideline the rule would succeed.

But Judge Scott Skavdahl, an Obama appointee to the Wyoming court, agreed with industry that it
"makes little sense” to force them to comply with the standards when the agency is in the middle of
crafting a broader revision of the rule that would roll back the key provisions opposed by industry.

"To force temporary compliance with those provisions makes little sense and provides minimal public
benefit, while significant resources may be unnecessarily expended,” he wrote.

Environmental groups expect to file their appeal soon at the 10th U.S. Circuit Court of Appeals. The
offices of California Attorney General Xavier Becerra and New Mexico Attorney General Hector
Balderas, both Democrats who have also defended the Obama standards in court, did not respond by
publication time to questions about whether they plan to appeal.

Naatz said he wasn't surprised about environmentalists' planned appeal, given the regulation's long and
litigious history: "It's never over."

'That is deeply problematic’

Cooley, the Earthjustice lawyer, said the Wyoming court's decision is flawed because it amounts to an
injunction of the methane standards, but the court did not apply the standard legal test for such a move.

Courts typically consider four injunction factors: whether a party is likely to win on the merits of the
case, whether a party will suffer irreparable harm without an injunction, whether an injunction would be
an undue hardship for one side and whether an injunction would serve the public interest.

"We have standards for issuing injunctions, and they're there for a reason,” she said. "You can't just set
aside a duly promulgated regulation” without applying the standards.

Skavdahl referenced the injunction factors in the opinion but said the Administrative Procedure Act
gives courts room to "issue all necessary and appropriate process ... to preserve status or rights
pending conclusion of the review proceedings.”

The court's decision does not wade into the merits of the methane rule itself; the judge said nothing
about whether the Obama standards are lawful.

Environmental Defense Fund attorney Peter Zalzal says that's an issue.
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"That is deeply problematic because the standards at stake are rooted in BLM's duty to minimize waste,
save extensive amounts of natural gas, reduce harmful pollution, and deliver economic benefits to
people across the West," he said in a statement.

Bethany Davis Noll, litigation director at New York University's Institute for Policy Integrity, said the
decision raises broader legal issues, too.

"l think it's really important to keep in mind what the Administrative Procedure Act envisions here,” she
said. "We need to be able to assume these rules are final when an agency finalizes them.”

Here, she said, the court is letting industry off the hook because of the Trump administration's unlawful
efforts to delay the rule.

"Those actions were judged illegal, and so industry's really supposed to be in compliance,” she said.

Want to read more stories like this?

Click here to start a free frial to E&E -- the best way to track policy and markets.

ABOUT ENERGYWIRE ~ THE TRANSFORMATION OF THE ENERGY SECTOR

Energywire is written and produced by the staff of E&E News. Energywire is designed to bring readers deep, broad and
insightful coverage of the transformation of the energy sector. Energywire focuses on the business, environmental and
political issues surrounding the rapidly expanding unconventional energy industry and the numerous factors — from
expanding natural gas use to renewables and more -- that are altering the traditional electric utility industry. Energywire
publishes daily at 9:00 a.m.
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